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   CITY OF ELKO 

  DEVELOPMENT DEPARTMENT 
      1755 COLLEGE AVENUE 

       ELKO, NEVADA  89801 
          (775)777-7210 

      (775)777-7219 FAX 
 

Date:  December 12, 2017 
To: Elko City Council 
RE: Elko PD Construction Liquidated Damages 
From: Jeremy Draper, PE, Development Manager 
 
The following is in response to comments received from MGM Construction on December 11, 
2017 rejecting the City of Elko’s position to assess Liquidated Damages in relation the 
construction of the Elko Police Station.  
 

1. MGM had submitted valid requests for time extensions via change order that were 
unilaterally denied. These denials were not agreed to by MGM. We were even told in a 
meeting by yourself that the City would no longer grant any time extensions for 
anything, valid or otherwise. The time request extensions that were requested would 
have put our contract date within a day of the June 13th substantial completion date 
that was set by the City. There were no valid reasons for their denial in our opinion and 
this was noted on the paperwork. 
 
Throughout the course of the project the City of Elko granted 123 additional days for 
weather delays as well as additions to the scope of work associated with the project. We 
did deny the request from MGM for an additional 17 days from 8 price requests for 
additional work and weather delays.  During the review of these price requests by the 
design team it was determined that work could continue without delaying the 
completion of the project and that these additional days being requested were not for 
critical path items. The majority of the work taking place during this time of the project 
was on the interior of the building, weather did not have an effect on the completion of 
the project.  
 
The approved price requests indicate that only a few requests were denied additional 
contract days. The majority of the price requests were granted additional contract days 
for work that added to the scope of work and affected the ability for the City to occupy 
the building.  Price requests that had additional contract time that was denied were 
determined to be excessive, or overlapping with other time extension requests.  
 

2. The City occupied the building on or around June 5th, 2015. Furniture had been moved 
into the building around or prior to this date. Legally this would constitute a de-facto 
occupancy which constitutes an argument for substantial completion.  
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The City did begin occupancy of the building on June 5th, 2016. Substantial completion 
was determined based on the conditions identified in accordance with the contract 
documents prepared by LCA. A letter sent to MGM Construction on April 11, 2016, 
notifying MGM of the potential assessment of liquidated damages, also provided 
conditions for substantial completion to be granted. It was determined by the design 
team and the City that those conditions were met on June 13, 2016, 14 days after the 
completion of the contract.  The date of substantial completion was acknowledged and 
accepted by MGM on July 13, 2016.  
 

3. The City held up a valid draw request well beyond the time stipulated in the contract and 
specifications, specifically for the overhead door change order and other monies 
associated with that particular draw request as well as a subsequent draw request for 
retention. This put the City in breach of contract with MGM and would also nullify the 
City’s rights to claim liquidated damages against the contract.  
 
It is unclear which pay request MGM alleges was held up, based on the description of 
items within the pay request I would assume that it is pay request #13.  This pay request 
was certified by the contractor on June 20, 2016, approved by the Architect on July 8, 
2016 with modification. The City accepted the pay request and submitted it for 
processing on July 11, 2016, less than 30 days after it was submitted for review.   
 

4. The City held an unreasonably high amount of retention after substation completion was 
attained contrary to the NRS 338.530, and continues to do so. The amount held back for 
all of the issues combined could not have exceeded $10,000 max. This was explained in 
previous emails. 
 
The City of Elko did withhold retainage for the project in accordance with NRS 338.515 
during the construction of the project. The City did release a majority of the retainage 
on December 9, 2016 in accordance with NRS 338.520 requiring the retainage be 
released within 30 days of the occupancy of a building of a public work.  There was a 
significant punchlist for work that needed to be addressed as a part of the project 
resulting in the City holding the retainage past the 30 days of taking occupancy of the 
building.   
 
The City still has $50,000 of retainage from MGM for work that was outstanding and not 
completed until November 6, 2017. The value of $50,000 was determined by the design 
team based on the outstanding items on the punchlist when the initial release of 
retainage was completed on December 9, 2016 and is being held in accordance with 
NRS 338.525.  
 
The technical specification for this project 017700 Closeout Procedures, 1.3A4 states 
that the project record documents shall be submitted prior to requesting inspection for 
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substantial completion. A review of the final closeout documents received on November 
6, 2017 by the design team found this final submittal to be overall a very poor, 
incomplete submittal.  

 


